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Dear Ms. Salas:

On October 28, 1998, Roy Hoffinger and Robert Quinn of AT&T, Peter Keisler,
of Sidley & Austin, and I met with Don Stockdale, Jake Jennings and Michele Carey of
the Common Carrier Bureau. AT&T reviewed its position of record in this proceeding
with an emphasis on the current impacts on AT&T's business plans of the lack of
certainty regarding the issues raised in MCl's petition. AT&T reviewed the law and
prior Commission decisions that support AT&T's position and explained why questions
that have been raised in opposition to AT&T's position are meritless, using the
enclosed materials.

Two copies of this Notice are being submitted to the Secretary of the
Commission in accordance with Section 1.1206(a)(2) of the Commission's Rules.

Very truly yours,
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CC Docket No. 96-98, CCBPoI97-4

REceIVED

OCT 2 9 1000
CC Docket No. 96-237 'VJJ

~ COMAINcATIOHB~
Intellectual Property Claims. Unbundled Network Elements and Infrastnl~"

The central question in these proceedings is whether an nEC may evade its statutory obligations
by procuring or accepting contract language with third parties that it claims permits or requires it
to engage in conduct that the Act forbids.

L INTELLECTUAL PROPERTY LICENSES OBTAINED BY ILECS CANNOT
DISCRIMINATE AGAINST CLECS PURCHASING ACCESS TO UNBUNDLED
NETWORK ELEMENTS.

• Under § 251, the ILECs have the explicit obligation to provide nondiscriminatory
access to the elements of their network. As the Commission concluded in the
Local Competition Order, nondiscriminatory access to those elements is necessary
for meaningful local competition to develop, 1 and the prospect ofvigorous UNE­
based competition is the linchpin of the Commission's access charge reform order.2

• It would be the very essence ofdiscrimination for an ILEC to procure or accept
contract language in its licensing agreements that permits it to use its network
elements in certain ways while denying to CLECs access to those same
functionalities.

• As noted by the Department ofJustice, "the Commission has already articulated
procedures by which an ~EC, CLEC, and third party vendor could work together
. . . to assure that the vendor's rights are protected and that the CLEC gets the
nondiscriminatory access required under the Act." Evaluation ofUS Department

1 ~ Local Competition Order, ~ 388 (loop); Ul, ~ 393 (network interface device); Ul, ~ 419
(switch); Ul, ~ 425 (tandem switch); Ul, ~ 446 (interoffice facilities); Ul, ~ 481 (signaling links and
STPs); Ul, ~ 490 (call-related databases); id.." m1493, 497, 499 (service management system for
AIN); Ul, ~ 521 (operations support systems); id.." ~ 538 (operator call completion services and
directory assistance). Nothing in the decision of the Court ofAppeals in Iowa Utilities Bd. v.
KC., No. 96-3321 (8th Cir., filed July 18, 1997), provides any basis to preclude the Commission
from deciding the intellectual property issues under Sections 259 and 251(c) of the Act. Section
259 expressly requires the Commission to establish rules under that section. As the Court of
Appeals held with respect to section 251(c), moreover, the Act authorizes Commission rules
regarding the definition ofunbundled network elements, and the Commission therefore has ample
authority to clarify that network elements include the embedded intellectual property that provides
their functionality.

2 First Report and Order, Access Charge Reform, CC Docket No. 96-262 et ale (released May
16, 1997).



ofJustice, SBC 271 Application for Oklahoma, pp. 65-66 (May 21, 1997) (citing
Infrastructure Sharini Order).

• In its Final Report on the California PUC's Section 271 "collaborative process,"
the CPUC's staff agreed that the nondiscrimination provisions ofthe Act require
Pacific to "negotiate any necessary RTU agreements for use of the software which
parallels that in its own agreements with the vendor." The CPUC staffhas thus
recommended that -

As the time that a CLEC purchases a UNE involving access to intellectual
property, Pacific should provide the following:

A list of the software vendors
A description of the specific license agreements for each type of
software, i.e., specific uses, limits on number ofuses, or number of
minutes.

Pacific should negotiate any necessary RTU agreements for use of the
software which parallels that in its own agreements with the vendor. Since
Pacific is already recovering this element in its UNE prices, Pacific should
not charge CLECs for negotiations or the RTU fees.

CPUC Final StaffReport, October 5, 1998, at 98.

• In light of the clearly discriminatory effect that the ILECs' proposal would have, it
is no surprise that their comments on MCl's Petition for Declaratory Ruling in
CCBPol. 97-4 make virtually no attempt to reconcile their position with their
nondiscrimination obligations.

* The exception is SBC, but its attempt is frivolous. SBC argues that
there is nothing discriminatory about requiring CLECs to secure their own
licenses because ILECs had to do so as well.

o Foremost, SBC's argument refuses to confront what it means to
provide "nondiscriminatory" access. As the Commission held in its
Local Competition Order, the Act's requirement that an ILEC
provide "nondiscriminatory" access to the elements ofits network
means that the ILEC must provide access to the CLEC that is at
least equal in quality to that which the ILEC provides to itself -­
and that thus enables the CLEC to use the ILEC's network in the
same ways that the ILEC can - so as to ensure that the CLEC
obtains full benefit of the ILEC's economies of scale. s.=~
Competition Order, mill, 312. This requirement obviously is not
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satisfied ifthe ILEC negotiates contractual arrangements that
purport to permit it to utilize capabilities in its network to which
CLECs are denied access.

o Moreover, the suggestion that ILECs and CLECs are somehow
equally positioned in this matter is refuted by the obvious facts.
CLECs would be forced to seek these licenses in a substantially
disadvantaged position.

• Whereas the ILECs had a choice among numerous
vendors at the time they purchased their network
hardware and software, and therefore paid a
presumptively competitive price, CLECs will have
no choice but to deal with the vendor whom the
ILEe had previously selected, and will thus almost
certainly be required to pay more for the same rights
than the ILEC.

This point is effectively conceded by
BellSouth's claim in its reconsideration
petition in the Infrastructure Sharina docket
that vendors would take advantage ofany
obligation on BellSouth's part to negotiate
amendments by charging exorbitant rates.
What BellSouth ignores is that if those
vendors would extort high fees from
BellSouth (their existing and often
longstanding customer) they will have even
more of an incentive to do so when
negotiating with CLECs. Further, BellSouth
is able to spread those higher costs through
the UNE prices, while CLECs would have to
bear those added costs alone if they were
required to negotiate the license agreements
themselves. This would create an additional
element ofdiscrimination, and would fail any
test ofcompetitive neutrality.

• As a party to the license agreement, the ILEC is in a
considerably better position than the CLEC in
assessing whether in fact any amendments are
necessary. That is not only because the ILEC
already has ready access to each agreement, but also
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because a license, like any other contract, is
generally construed in accordance with the intent of
the parties.3 s.= p. 6, inti:a. At a minimum, it would
take much longer for a CLEC to negotiate
amendments than an ll..EC, and impose far greater
costs on the CLEC.

o SBC also claims that CLECs can avoid the necessity of
negotiating deals as captive customers of the ll..ECsl vendors by
choosing instead to build their own facilities. But the whole point
of Section 251(c)(3) is that building redundant networks will often
be completely uneconomical, and that is why Congress gave
CLECs the right to obtain network elements from the ll..ECs on a
nondiscriminatory basis.

The only resolution of this issue that creates the proper incentives to ensure the rapid and efficient
development of local competition is the rule that the Commission adopted in the Infrastructure
ShariDi Order: i&." in those cases in which a license must actually be amended in order to enable
an ILEC to provide nondiscriminatory access, it is the duty of the ll..EC to t'seek" and "obtain"
such license amendment in order to comply with its statutory obligations. Report and Order,
1169, Implementation of Infrastructure Sharini Provisions in the Telecommunications Act of
.l.2.22, CC Docket No. 96-237 (released February 7, 1997). Indeed, it would be arbitrary and
capricious for the Commission to adopt two conflicting rules, one under section 251 and the other
under section 259, when there is no material difference in the two situations that would justify
such a distinction. EERC v. Triton Oil and Gas Corp, 750 F.2d 113, 116 (D.C. Cir. 1984).

D. ILEe CLAIMS THAT APPLICATION OF THESE NONDISCRIMINATION
REQUIREMENTS IS "UNWORKABLE" ARE MERITLESS.

• Some ofthe ILECs, particularly SBC, claim that this resolution is unworkable
because it would require an ILEC tlto purchase an potential rights for all potential
users with respect to an network elements, ,,4 and would require CLECs to disclose
to ILECs their business plans.S That claim is baseless.

3 ~ Affidavit ofRichard L. Bemacchi, 1112, Appended to Reply Comments of AT&T Corp.,
Petition ofMCI for Declaratory RuliQi, CC Docket 96-98, CCBPol 97-4 (filed May 6, 1997).

4 ~ SBC Reply Comments, p. 14, petition ofMCI for DeclaratoO' Rulini, CC Docket 96-98,
CCBPol 97-4 (filed May 6, 1997).

S lil, p. 13.
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* For the most part, CLECs are seeking access to features and
functionalities of the ILECs' networks that the ILECs themselves are
permitted to access today under their licenses. In such cases, ifan ILEC
believes that its licenses prohibit it to comply with its access obligations,
the ILEC would need do no more than seek a modification that would
extend whatever rights the ILEC currently enjoys to CLECs. Thus, ILECs
will need know nothing about a CLECs business plans in order to satisfy
this obligation, and there should be little difficulty in negotiating an
amendment which does no more in effect than add the CLEC as a
beneficiary to the license.

* In the event that a CLEC wishes to use an element in an innovative
manner not covered by an existing license, the CLEC would have the
option of seeking to have the ILEC negotiate on its behalfand sharing any
necessary information with the ILEC, or approaching the vendors directly.6

• The ILECs' claim that the principles adopted in the Section 259 proceeding would,
if reaffirmed under Section 251, amount to an "expropriation" ofvendors' rights, is
likewise baseless. Vendors would receive fair compensation that would be
determined in negotiations between them and their existing customers, and the
only licenses and license amendments adopted would be those to which the
vendors agree.

• Nor is it the case that applying the nondiscrimination requirement to network
elements that include intellectual property would create incentives on the ILECs'
part to negotiate disadvantageous terms and prices for the modified licenses.
Intellectual property licenses are not materially different from the many other ILEC
assets (u., land, equipment) that are inputs to its network and that must be shared
with CLECs. To satisfy the Act's requirement that "rates" for UNEs be "just,
reasonable and nondiscriminatory," those costs must be shared by all carriers who
obtain access to the element, including the incumbent. S= aenerally Lwdll
Competition Order, para. 743 (noting that objective of Act is to ensure that costs
incurred by CLECs using ILEC facilities should be "similar to those incurred by
incumbents")~ UL, para. 755 (costs for shared facilities "should be recovered in a
manner that efficiently apportions costs among users"). This means that any

6 Should a dispute arise between an ILEC and a CLEC as to whether an existing iicense would
cover a CLECs innovative use of an element, or should it be necessary in order for a CLEC to
negotiate its own license for such an innovative use, the Commission should make clear that the
ILEC must share the contract with the CLEC, subject to an appropriate non-disclosure
agreement. Lucent Technologies, for one, has stated it would not oppose such disclosures. .s.=
Reply Comments ofLucent Technologies, pp. 12-13, Petition ofMCI for Declaratory Rulina, C(
Docket 96-98, CCBPol 97-4 (filed May 6, 1997).
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licensing fees that the ll..EC would negotiate would be imposed on the ILEC as
well, thus giving it every incentive to negotiate reasonable terms.

• ll..ECs may have incentives to delay necessary negotiations, but that is
no different in kind from the many other respects in which ILECs can slow­
roll the process ofproviding UNEs to competitors. These are risks CLECs
face in many contexts, and enforcement measures and the incentives
created by Section 271 will be no less (or more) effective in this instance
than in any other. ILECs would, of course, be subject to both state and
federal regulatory complaint proceedings for damages for failure
expeditiously to comply with their legal obligations.

m. THE ALTERNATIVE APPROACHES PROPOSED BY THE ll.,ECS WOULD
NEITHER COMPLY WITH THE ACT NOR PROMOTE LOCAL COMPETITION.

• Requiring CLECs to negotiate necessary amendments, subject to some IIstrict
burden ofproof' by the ll..EC that an amendment is necessary, would not be a
workable alternative. To begin with, this rule would condemn each CLEC to
endless litigation with the ll..EC over the scope ofeach ofthe numerous licenses
claimed to be necessary (77 separate licenses from 36 vendors in Texas alone,
according to SWBT). Such delay would itself constitute the impediment to
competitive entry that the Commission's policies must avoid, and would encourage
the ll..ECs to make numerous such claims. More fundamentally, an interpretation
of these licenses by the Commission would not necessarily bind the vendors and
would thus do nothing to address the ll..ECs' purported concerns, or the legitimate
needs ofCLECs to obtain access to network elements free ofthe prospect of
future liability.

• The proposal advocated by the ll..ECs, which would require each CLEC to
separately negotiate its own licensing agreement with each ofthe ILECs' numerous
vendors as a precondition to obtaining access to any of the ll..ECs' network
elements, would create two sets of perverse incentives, each ofwhich would harm
and delay competitive entry:

• The ll..ECs' proposal would create the incentive for the ILEe to
construe its existing licensing agreements as narrowly as possible, thereby
relegating competitors to the process ofnegotiating amendments with the
vendors before obtaining desired and necessary network elements. s.=
p. 3, sum:J. That incentive was vividly illustrated in the comments filed on
MCl's Petition for Declaratory Ruling, where both Lucent and Nortel
confirmed that in the ordinary course no license amendments would be
necessary to enable an ILEC to provide access to network elements while
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sac claimed that the restrictions under which it operated were far greater.
It is unusual, to say the least, for licensees to construe their licensors' rights
more broadly than the licensors themselves. Equally problematically,
ILECs would then have the incentive to amend their existing licenses, and
to negotiate future licenses, in ways that make it explicit and unambiguous
that access to competitors is forbidden.

* For the reasons discussed above, the n..ECs' proposal would also give
vendors the incentive - and ability -- to drastically raise the prices they
otherwise would charge customers in a competitive market for their
licensing fees. The result of this incentive would be to dramatically increase
the cost ofUNE-based entry, thus thwarting Congress' intent with regard
to local competition while at the same time fatally undermining the
Commission's approach to access charge reform -- an approach which is
critically dependent on meaningful UNE-based competition.

• The ILECs' insistence that each CLEC negotiate its own separate license would
not only impede entry into the market for basic services, but would create an
insurmountable obstacle to entry in the advanced services market as well. Ifthe
Commission's ongoing effort in CC docket 98-147, et al., to ensure the availability
ofUNEs for the provision of advanced services is to produce any beneficial
consequences, a correct resolution ofthe ILECs' obligations to secure any
necessary license modifications is vital.

* Relatedly, unless the Commission correctly resolves this issue it will be
impossible to ensure that any LEC advanced services affiliate that the
Commission might approve will be similarly situated to CLECs in terms of
access to UNEs. That is because the ILECs would undoubtedly claim in
that eventuality that their existing licenses already covered uses by the
ILECs' affiliates, whereas CLECs would need to incur the additional
expense of securing their own licenses.

IV. CONTRARY TO THE CLAIMS MADE BY SOME ILECS, THE COMMISSION'S
INFRASTRUCTURE SHARING ORDER IS NOT DISTINGUISHABLE.

• Although "qualifying carriers" under section 259 are those that lack economies of
scale, no CLEC enjoys such economies when it comes to the provision oflocal
exchange services. Indeed, the Commission's local competition order makes clear
that the primary purpose ofseetion 251 (d)(3) was precisely to ensure that CLECs
would obtain access to the ILECs' economies of scale and scope. ~
Competition Order, 11 11. Furthermore, any decision the Commission makes under
Section 251 will apply to small CLECs as well as large ones.
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• Ifanything. the !LECs' obligations under section 251 are Weater than
those under section 259. That is because section 251, unlike section 259,
includes the additional statutory requirement that access be
"nondiscriminatory." Moreover, because ILECs will have incentives to
thwart competition, the Commission's approach under section 259 is all the
more necessary and appropriate under section 251, for otherwise ll..ECs
will be rewarded for structuring their licenses in ways that exclude access
to competitors.7

o Although section 251(d) requires the Commission to IIconsiderll

whether access k> any "proprietary" network element is
IInecessary,,. the Commission has already affirmatively found that
access to all ofthe UNEs that it specified in the Local Competition
.Qrdm are in fact necessary for competition to be possible. S=
mpmp. 1 n.l.

• It is thus no surprise that the Montana PSC recently relied on the
Infrastructure Sharina Order in concluding that "[ilt is the responsibility" of
the ILEC to IIobtain[] any necessary licenses in relation to intellectual
property of third parties . . . that may be required to enable the [new
entrants] to receive any facilities or equipment II pursuant to their arbitrated
agreement. S

7 In this regard, the Commission's Infrastructure Sharina Order makes clear that "qualifying
carriers II as defined in section 259 may choose to proceed either by negotiation under section 259
or arbitrations under section 251 and 252. It is thus not the case that the duties imposed under
section 251 apply only to carriers seeking to compete with the ILEC.

S Order on Supplemental Disputed Issues, p. ie, Petition of AT&T Communications ofthe
MQuntain States. Inc., Utility Division, Docket No. 096.11.200, Order No. 5961 d (Montana
PSC, released April 30, 1998).
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SUMMARY

This proceeding was initiated to address the efforts by

some incumbent· local exchange carriers ("ILECs") to deny their

competitors ac~ess to unbundled network elements on the ground that

to grant such access would allegedly violate the intellectual
",

property rights of t~ird parties. These ILECs are demanding that
, ..

their competitors ~irstnegotiate separate licenses from each of

the dozens of vend~rs whose rights, the ILECs claim, would be

implicated. Both the likely intent and the certain effect of the

assertion of such claims is to erect a substantial barrier to the

efforts of new entral1,~s to provide competitive local service
~~.~

through unbundled network elements.

This issue has already been effectively resolved by the

principles and rules adopted in the First Report and Order. The

First Report and order establishes that the availability of each of

the designated network elements is necessary to the development of

local exchange competition, that incumbent LECs are obligated to

provide CLECs with the same quality of access to those elements as

they provide to themselves, and that where such nondiscriminatory

access will require modifications to existing arrangements, the

incumbent LECs must make such modifications. Accordingly, insofar

as any LEC genuinely believes its existing contracts preclude it

from providing nondiscriminatory access to network elements, it

must use its superior bargaining position with its third party

vendors -- a function of its unique economies of scale -- and its

superior access to relevant information to renegotiate those

contracts. This duty is compelled by Section 251 of the,Act, and



any effort by a state to excuse an incumbent LEC from compliance

would violate its obligations under section 252(c).

Further, a state order requiring each CLEC to obtain its

own separate licenses from each of the LECs' many vendors would

violate section 2~3 of the Act, and the FCC should declare any such

requirement preempted. Such an order would impose costs on new

entrants sUbstantially greater than those incumbents would and had

to bear -- the classic definition of a barrier to entry. First,

CLECs would incur significant transaction costs in attempting to

obtain licenses from dozens of different vendors as a precondition

of entry. Second, CLECs would also then pay higher unit costs for

the licenses themselves, because they lack the bargaining position

of the ILECs. Indeed, the ILECs that have been pressing these

intellectual property claims most vigorously are seeking to make

CLECs pay twice -- once as part of the price of the unbundled

elements that the CLECs purchase from the ILEC (in which the ILECs

include their own licensing costs) and again in the licensing fees

they would directly pay the LECs' vendors. The significant cost

disadvantage this would impose on CLECs as compared to the

incumbents would certainly discourage at least some from entering

the market at all.

AT&T believes that reaffirming these duties of the LECs

under Section 251 and the States under Section 253 is not only

necessary but fully sufficient to resolve the issue presented here

-- regardless of wheth~r there are many, few, or no such instances

in which intellectual property rights are genuinely implicated. In

any event, however, there is ground for great skepticism regarding
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the LECs' claim that there is any substantial potential for

violations of intellectual property rights. As the LECs' brief in

their appeal of the First Report and Order unwittingly revealed,

those claims are based on a blatant mischaracterization of what

access to unbundled network elements entails. Moreover, these LECs

have provided in the past, and continue to provide today, access to

their facilities in which other carriers receive rights materially
",'

indistinguishable from the rights those carriers will receive as

purchasers of unbundled network elements. Until those carriers

became the LECs' local service competitors, the LECs had never

asserted claims of potential intellectual property rights

violations. This underscores that the surest way to eliminate the

contrived use of such claims is for the Commission to remove the

incumbent LECs' incentive to manufacture such claims by imposing on

the LECs the duty, to conduct any necessary renegotiations.

-ii1-
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FEDERAL COMHUNICATIONS COHKISSION
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)
)
)
)
)

---------------)
CC Docket No. 96-98
CCBPol 97-4

,/ COMMENtS or ~T'T CORP,

Pursuant to the Commission's Public Notice of March 14,

1997, I AT&T Corp. ("AT&T") respectfully submits these comments on

MCl's Petition for Declaratory RUling. That Petition seeks

commission action regarding the assertions recently made by some

incumbent local exchange carriers that they will deny CLECs the

nondiscriminatory access to network elements that Section 251(c) (3)

of the Act and the Commission's regUlations require, on the ground

that to provide such access allegedly could implicate the

intellectual property rights of third parties. 2

This is a timely and extremely important proceeding.

Section 251(c) (3)'s requirement that new entrants be granted access

to incumbent LECs' network elements is critical to the prospects

for effectively opening the local exchange to competition.

However, several incumbent LECs, particularly those owned by SBC

and OS West, are now seeking to interpose a potentially fatal

barrier to its implementation and to many CLECs' entry strategies.

~ Public Notice, "Pleading Cycle Established for Comments on
Petition of MCl for Declaratory RUling that New Entrants Need Not
Obtain separate License or Right-to-Use Agreements Before
Purchasing Unbundled Elements" (DA 97-557) (March 14, 1997).

2 ~ Petition of MCI for Declaratory RUling, CC Docket No. 96-98,
CCBPo197-4 (March 11, 1997).



Those LECs are stating that they will refuse to provide access to

some of the most vital network elements -- including the switch,

signaling systems, and operations support systems -- unless and

until a new entrant negotiates separate agreements with literally

dozens of third parties whose intellectual property rights, these

LECs vaguely assert, "could" be implicated by such access.

AT&T believes that most of these assertions of potential.,-

intellectual property claims are fabrications, for the rights that

purchasers of unbundled elements obtain with respect to all or

virtually all of those facilities are no different (in any respect

material here) from the rights the LECs have previously granted -­

without raising any intellectual property claims -- in making those
~

same facilities available to other carriers in the past. But

neither AT&T nor anyone else can say for certain that all such

claims are ne~essarily unfounded. That is because SBC, for one,

has refused to provide copies of its licensing agreements even

while vigorously asserting these claims.

More importantly, however, these LECs' position would be

baseless even if some subset of their claims of potential

intellectual property violations turned out to be valid. Incumbent

LECs are under a statutory and regulatory obligation to provide new

entrants with access to their network elements of the same quality

and on the same terms that the LECs themselves enjoy~ That means

that the LECs are required to use their superior bargaining

position with these third party vendors and superior access to

information about the existing licenses to obtain whatever

amendments, if any, to those licenses are necessary in order to

-2-



enable them to comply with their statutory obligation to provide

that nondiscriminatory access.

In AT&T's view, therefore, the focus of the Public Notice

is in some respects misplaced. The Public Notice poses several

questions regarQing whether any contractual or other intellectual

prop~rty rights may be implicated by access to network elements.

The Commission has thus raised questions that it may not be able to

answer definitively, and on which its authority may be disputed.

Those questions need not be resolved, however, in order to address

the problem at issue.

Instead, all that the Commission need do in this

proceeding is reaffirm that (1) it is the incumbent LECs'

obligation to do whatever is necessary and technically feasible to

make their network elements available to CLECs, and (2) just as

this obligation may require incumbent LECs to make technical

modifications to their networks in order to accommodate multi-

carrier access, so too does it require them to negot~ate any

necessary amendments to existing agreements if they believe those

agreements would otherwise preclude them from implementing their

statutory obligations. This approach is compelled by the

principles and rules set forth in the First Report and Order, and

is the most direct way to remove the substantial obstacle to the

development of local exchange competition posed by claims like

these. "It further will eliminate the incentive incumbent LECs

currently have to inflate the number of such claims.

-3-



BACKGROUND

It is' helpful in understanding the issues in this

proceeding to ·review the competitive context in which the LECs'

have raised .these "intellectual property" claims, and the

disingenuous manner in which they have raised them.

These clai:-ms are part of a broader resistance effort

directed at sectioQ' 2S1(c) (3)'s requirement that incumbent LECs
/'

grant their competi~ors access to their network elements at cost-

based rates. That requirement presents the most serious threat to

the incumbent LECs' monopolies, for it can allow the development of

competitive alternativ~s to LEC services that can eliminate the
~.;

LECs' monopoly profits and create lower prices for consumers in the
.

near term. By contrast, the resale provisions, while important for

other reasons, have no similar such potential.' SBC, for example,

has thus stated that "we would rather, first of all, have reseller

competitors" than competitors using network elements. 4

Because of the competitive importance of network

elements, incumbent LECs urged the Commission in the comments

leading to the First Report and Order to impose a series of

3 That is because the setting of the wholesale discount at retail
rates minus avoided costs assures that the LECs' net revenues are
not diminished and that their existing monopoly profit margins are
preserved. Further, pure resellers can offer only the same retail
services that LECs offer, and cannot compete in the provision of
access services. Thus, while resale will provide a useful "first
step" into the market for many CLECs, it does not present the same
competitive threat to incumbent LEes as network elements.

• See Testimony of Barbara Hunt, Application of AT&T Communications
of the Southwest, Inc. for Compulsory Arbitration to Establish an
Interconnection Agreement between AT&T and SWBT, Docket Np. 16226,
Tr. at 4436.
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restrictions that would have illegally precluded any effective use

of network elements as a competitive alternative and assured that

their monopoly profits were protected. 5 After losing on these

claims before the commission, the incumbent LECs then renewed each

of them before the Court of Appeals for the Eighth Circuit in their

appeal of the First Report and Order.' In addition, some LECs have

even asked state commissions arbitrating interconnection agreements
./

and federal district courts hearing Section 252(e) (5) actions, both

of Which are required to enforce the Commission's regulations (~

55 252(c) (1), 252(e)(5», to adopt and enforce the rejected LEC

positions instead -- and some State Commissions have done SO.7

5 For example, they asked the' Commission to (1) require that
network elements be priced not at their economic cost, but to
protect existing LEC monopoly profits, See First Report and Order,
Implementation of the Local Competition Provisions in the
TeleCOmmunications Act of 1996, CC Docket No. 96-98 (rel. Aug. 8,
1996), !! 665-72 ("First Report and Order"); (2) prohibit the use
of cost-based unbundled elements to compete with some of their
existing retail services, see ~, ! 404; (3) authorize them to
discriminate in the interfaces with the operations support syste~s

that are essential to the provisioning of network elements, ~
id., it 504-528; and (4) prohibit the use of a combination of all
network elements on the ground that it would somehow be equivalent
to resale. see~,!! 317-341.

6 See Brief for Petitioners Regional Bell Companies and GTE, Iowa
Utilities Bd. v. ~, No. 96-3321 (8th Cir.) (filed Nov. 18, 1996)
("BOC/GTE 8th Circuit Brief").

7 ~, ~, First Order of Arbitration Awards, it 39-41
Interconnection Agreement Negotiation Between AT&T and BellSouth,
Docket No. 96-01152 (Tenn. Regulatory Authority, Nov. 25, 1996);
Order RUling on Arbitration, p. 51, Petition of AT&T for
Arbitration, Docket No. 6801-U (Georgia PSC, Dec. 4, 1996);
Complaint, ! 67 et seq., GTE Florida. Inc. v. AT&T Communications
of the Southern States. Inc., 4:97CV26HP (U.S.D.C. N.D. Fla., filed
February 3, 1997); Complaint, i! 91-94, Y S West COmmunications.
Inc. v. AT&T COmmunications of the Midwest, Inc., No. 4-97-CV-70082
(U.S.D.C. S.D. Iowa, filed February 7, 1997).
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The LEC "intellectual property" claims at issue in this

proceeding represent an indirect but no less serious attempt to

achieve the same objective of sUbstantially impeding or nullifying

CLECs' right of access to network elements. The recent origin of

these claims is itself evidence of their lack of merit. To AT&T's

knowledge, the proposition that access to network elements might

violate the intellectual property rights of third parties was not
/ .

asserted in any of the state proceedings that addressed unbundling

prior to passage of the 1996 Act. Further, as the Commission has

noted, that proposition likewise was generally not asserted in the

comments leading to the First Report and Order, except by a few

incumbent LECs in one "very limited context" (vertical features in

the switch).' Even in that limited context, the proposition was

asserted only in the most vague and general terms, without any

precise description of what rights were at issue, whether they

actually would be violated, or how they realistically could be

violated. Moreover, as the Commission has pointed out, "none of

the numerous unregulated parties that filed comments with the

Commission complained that unbundling would impair their

intellectual property rights.'"

However, after the First Report and Order was released,

the BOCs and GTE raised the issue before the Eighth Circuit in

their appeal. As the Commission pointed out in its responsive

, ~ Brief of the Federal Communications Commission and the United
states of America, Iowa utilities Bd. v. ~, No. 96-3321 (8th
Cir.) (Dec. 23, 1996), p. 98 (citing First Report and Order, ! 419)
(tlFCC Eighth Circuit Brieftl ).

9 FCC Eighth Circuit Brief, p. 98.
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brief, just as the LECs had failed to present any evidence that

there would be 'such impairment to the Commission, the LECs on

appeal likewise were unable to identify "a single concrete case" in

which unbundling would in~ringe third party rights -- and, instead,

merely made the nebulous assertion that unbundling "could" do so. to

Moreover, the sole basis of that statement was their

assertions that the Commission's unbundling rules require an

incumbent LEC to give competing carriers "control" over network

elements that contain the intellectual property of third parties,

and that those third parties' rights could therefore be infringed

by those rules. These were flat misrepresentations. First, the

Commission had repeatedly made clear that CLECs would not be given

physical control over the network elements they purchase. ~,

~, First Report and Order, ! 258 ("This concept of network

elements does not alter the incumbent LEC's physical

control"); .i.s;L." ! 415 ("the incumbent LEC is not required to

relinquish control over operations of the switch"). Second, even

if they had been granted such control or if access to unbundled

elements implicated third party intellectual property rights in

some other fashion, nothing in the Commission's rules requires that

those rights be violated. To the contrary, a LEC could comply with

the unbundling rules, and avoid any infringement", by negotiating

to ~ JJL.., p. 99 (citing BOC/GTE Eighth Circuit Brief, p. 63).
Remarkably, the LECs in their Reply Brief then misrepresented the
Commission's response on this point. They falsely asserted that
"[t]here is no dispute that the rules will require LECs to make
licensed intellectual property available for entrants • • • ."
Reply Brief of the Regional Bell Companies and GTE, Iowa Utilities
~ v. ~, No. 96-3321 (8th Cir.) (Jan.6, 1997).
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any amendments to its license agreements that it deems necessary to

enable it to comply with Section 251(c) (3).

Nonetheless, these intellectual property claims have

continued to be made by certain LECs since the briefing of the

appeal. AT&T has been confronted with them most directly in its

efforts to obtain interconnection agreements with SBC in Texas and

elsewhere•
./

SBC has claimed that access to its network elements

could implicate the rights of more than 40 third-party vendors with

whom it has license agreements, because those agreements (in SBC's

carefully worded formUlation) do not "expressly authorize" SBC "to

give or provide access to the intellectual property to other

telephone companies. 1111 SBC has not taken a position on whether

those rights would in fact be violated by the provision of

unbundled elements. But SBC has refused to provide access to its

unbundled elements as required by the Act, and has refused even to

provide AT&T with the licensing agreements. Instead, it asserts

that AT&T and other new entrants must individually contact each of

the dozens of vendors sac asserts may potentially be affected and

negotiate their own licenses with these vendors before they may be

given acc~ss to SBC's network elements. Without licenses, or at

least proof that the vendor consents to the CLEC's access to the

element in question, SBC will withhold access to that element. 12

II ~ Southwestern Bell's Response to AT&T's Motion to Stay and
Refer to the FCC, Southwestern Bell Telephone Co. v. ~, No. A­
97-CA-132-SS (March 31, 1997), p. 5.

12 other LEes have likewise sought to press similar claims. See,
~, U S West proposed contract language, !! 5.1-5.3, filed with
Arizona Corporation Commission.

-8-



DISCUSSION

AT&T's discussion of these issues is organized in three

parts. Part I explains that, in any instance in which an ILEC

contends that its existing licenses would require it to deny access

to its unbundled network elements, its obligation under Section 251

of the Act and the Commission's implementing rules is to

renegoti~te those licenses so as to permit it to comply with its

statutory obligation to provide "nondiscriminatory access" -- ~,

access equal in quality to that which the ILEC itself enjoys.

Part II addresses the treatment of these intellectual

property claims under section 253. It explains why any State rule

that purports to require new entrants to negotiate their own

licenses with the ILECs' vendors as a precondition to obtaining

unbundled network elements would violate that provision and be

preempted.

Finally, Part III addresses the Commission's inquiries in

the Public Notice regarding the possibility that any intellectual

property rights might actually be violated by the provision of

access to unbundled network elements. It describes the aspects of

intellectual property law that render such claims spurious, and

identifies the numerous contexts in which ILECs have granted other

carriers comparable rights in purchasing the use of the same or

similar facilities without raising any such claims which

strongly' suggests that the current round of allegations is based

less on any genuine need to protect the intellectual property of

others and far more on a desire to impede and delay competitive

entry.
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I. TJlB OBLlGAT-ION TO PROVIDE NONDISCRIMINATORY ACCESS TO NE'l'WORlt
BLEKmrrS REQUIUS '!'BAT AN INCUMBENT LEC NEGOTIATB ANY
AHENDKBIITS TO ITS EXISTING LICENSES THAT IT DEEKS NECESSARY TO
PROYlDI SUCI ACCESS.

The 'issues raised by MCl's petition can and should be

resolved by refere~~e to the principles and rules adopted in the

First Report and Order~ To begin with, with respect to each of the
.' .

network elements which the Commission ordered to be made available,
'..

the Commission expressly found either that the element is not

conceivably proprietary, that its unbundling is "necessary" within

the meaning of section 251(d)(2) (A) of the Act, or both." ThUS,

for any element that mi9~t potentially contain proprietary aspects,

the Commission has determined that its availability "is a

prerequisite for competition" because "without such elements,

(CLECs'] ability to compete would be significantly impaired or

thwarted. ,,14

Under the Act, incumbent LECs must therefore provide

CLECs with "nondiscriminatory access" to those elements. See 47

U.S.C. S 251(c) (3). That means that the access received by CLECs,

and the element itself, "must be at least equal-in-quality to that

13 ~ First Report and Order, ! 388 (loop); J.4.., ! 393 (network
interface device); ~, ! 419 (switch); i..s;h, ! 425 (tandem switch) ;
~, ! 446 (interoffice facilities); ~, ! 481 (signaling links
and STPs); ~, ! 490 (call-related databases); ~, !! 493, 497,
499 (service management system for AIN); ~, ! 521 (operations
support systems); ~, ! 538 (operator call completion services and
directory assistance).

14 See JJL., ! 282.
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which the incumbent LEC provides to itself. "15 Therefore, for

example, an ILEC"may"not now negotiate licenses with its vendors to

include provisions that would grant it exclusive rights to embedded

intellectual property in a manner that would preclude it from

providing nondiscriminatory access to its facilities to new

entrants under section 251(c) (3).

The same principle applies to existing licenses which are
/

claimed to preclude CLEC access. The commission has held that

where nondiscriminatory access can be provided only if the LEC

makes certain feasible modifications to its facilities, the LEC

must make those modifications. 16 Accordingly, if in a particular

instance the incumbent LEC has entered into a contractual or other

arrangement that precludes it from providing CLECs with the same

quality of access to its facilities that the incumbent LEC itself

enjoys, it is: the incumbent LEC's obligation to renegotiate that

arrangement -- for example, to obtain an amendment to a license -­

so that it may comply with its statutory obligations. I '

15 See id., !, 312, 315. The~ exception to this requirement
obviously inapplicable here -- is in the "rare circumstance [ ]" that
such nondiscriminatory access is not technically feasible to
provide. ~~,! 313.

16 See~,! 202 ("[I]ncumbent LEC networks were not designed to
accommodate third party interconnection or use of network
elements," and "[i)f incumbent LECs were not required, at least to
some extent, to adapt their facilities to interconnection or use by
other carriers, the purposes of ••• section[) ••• 251(c)(3)
would often be frustrated").

17 There may be instances in which certain features, such as those
in the switch, may be available from a vendor but the incumbent LEC
has declined to purchase or use them. In those instances, the
incumbent LEC is still obligated to negotiate to obtain them for
use by the CLEC if the CLEC so requests. ~ First Report and

(continued••• )
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That duty will not burden ILECs. The Commission's

existing pricing principles are fully capable of dealing in a

reasonable and nondiscriminatory manner with any costs associated

with the necessary license amendments. Anyone-time "start up"

costs associated with license amendments should be recovered in the

same nondiscriminatory, competitively neutral fashion -- from all

carriers, including inCumbents, on the basis of their relative use

of the network -- as other one-time costs associated with fostering

competition that wili benefit all consumers. In this way, barriers

to entry are reduced and each carrier has the same opportunity to

recover these costs.

By contrast, it would not be sufficient under section

251(c) (3) for the incumbent LEC to offer to provide the network

element on the condition that the CLEC indemnify it for any

resulting liability to the vendor. I f a CLEC were required to

indemnify the incumbent LEC as a condition of obtaining unbundled

elements, and thereby face potential liabilities and costs beyond

what the incumbent LEC faces for the use of that same element, it

obviously has not received "nondiscriminatory access."

The obligation that the incumbent LEC itself negotiate

any necessary license amendments is merely one manifestation of the

more general requirement that the incumbent LECs' unique "economies

be shared with new entrants. "II An incumbent LEC may no more

11 ( ••• continued)
Order, ! 314 ( incumbent LECs must provide "access or unbundled
elements of higher quality" than that which they provide to
themselves "when requested and where technically feasible").

II
~ id., ! 11.
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consign new entrants to the often infeasible task of negotiating

their own licenses than it may require them to build their own

facilities. For several reasons, obtaining those licenses would in

many instances be exceedingly burdensome for CLECs, and impose a

patently discriminatory obligation.

First, new entrants will have no purchasing or bargaining

power with the incumbent LECs' vendors remotely comparable to that

enjoyed by the incumbent LEC as a result of the volumes of business

it controls. These vendors compete vigorously with one another to

sell to, and please, their largest customers -- the incumbent LEcs

-- and have no interest in assisting its potential competitors.

Such vendors would likely be SUbject to implicit or even explicit

pressure to make competitive entry more difficult. Smaller

entrants in particular would have little to offer in return, and

the Commission should ensure that its approach to this issue create

workable results not only for AT&T and MCl, but for the numerous

smaller CLECs who are presently intending to, or will in the

future, enter the local exchange market.

Second, even if the CLEcs and the incumbent LECs would

otherwise have been in equivalent bargaining positions vis-a-vis a

third party vendor at some earlier point in time (as they plainly

would not), that will never be the case once the vendor's property

has become embedded in the incumbent LEe facilities to Which the

CLEC needs access. The incumbent LEC will have had a choice of

vendors when it first installed the feature, and will have paid a

competitive price to the vendor it chose -- while the parallel

license the CLEC will be required to obtain will be available only

-13-



from a specific vendor, and the CLEC will therefore face a monopoly

price. New entrants will thus be (at best) sUbject to economic

exploitation as the vendor's captive customer, and (at worst)

simply refused a license from vendors that desire to please the

incumbent LECs by precluding competition with them.

Third, the ILECs' approach will mean that new entrants

would pay a discriminatorily higher price for any intellectual
/

property licenses. First, CLECs would incur significant

transaction costs in attempting to obtain licenses from dozens of

different vendors as a precondition of entry. Second, CLECs would

also then pay higher unit costs for the licenses themselves,

because they lack the bargaining position of the ILECs. Indeed,

those ILECs that claim that each CLEC must obtain its own right-to-

use and other licensing agreements from third party vendors have

nonetheless included in their cost studies the license fees and
,

expenses that' they incur themselves in obtaining e~ipment from

their vendors. 19 Incumbent LECs would thus have new entrants bear

a double burden: first paying a share of the licensing fees

incurred by incumbents for their own uses, and then again paying

separate and additional amounts directly to the LECs' vendors. In

a related context, the Commission had little difficulty concluding

that such a result would not be "competitively neutral." Second

Report and order, ! 343, Implementation ot the Local Competition

19 For example, in addressing this very issue, SBC has stated that
the Texas PUC set unbundled network element prices based on "the
costs that Southwestern Bell pays for its own uses." Southwestern
Bell's Response to AT&T's Motion to Stay and Refer to the FCC, p.
8, SBC v. AT&T COmmunications of the Southwest. Inc., civ. Act. No.
A 97 CA 132 SS (U.S.O.C. W. o. Tex., filed March 31, 1997).
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Provisions in the Telecommunications Act of 1996, CC Docket No. 96­

98 (reI. Aug. 8; 1996).

Fourth, the incumbent LECs will always have far superior

access to the information necessary to negotiate any license

amendments. Unlike the CLECs, the incumbent LECs know the nature

of their facilities and the scope of any existinq licenses. They

are in the best position to determine whether any amendments are.,.
necessary and what those amendments should be. Indeed, the wide

disparity between the information available to incumbent LECs and

that available to CLECs is starkly illustrated by the situation in

Texas. SBC has there refused to share its license agreements with

AT&T or state whether any intellectual property riqhts would

actually be infrinqed through the provision ~f unbundled elements,

but has told AT&T that AT&T must, without any of this information,

approach each ,of 42 vendors, somehow find out whether their riqhts

would be violated, and proceed to work out whatever aqreements are

necessary. That could be an impossible situation for new entrants,

and SBC knows it.

The discrimination entailed by any requirement that a

CLEC separately obtain its own licenses would thus by no means be

limited to the price differential such entrants would pay vendors

when compared to the incumbents. The delays and other burdens such

a scheme would impose would be at least as SUbstantial and

anticompetitive in their effect. Without access to the specific

licenses, and without knowledqe of the particular inventions or

software to which patents or copyriqht claims pertain, it would

take substantial time just for new entrants to assess whether any
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amendments or new licenses would be necessary. Obviously, this

approach could delay entry by months, if not years. By contrast,

incumbents could evaluate such issues in far less time, so long as

they had the incentive to do so.

The overriding reality is that, as the Commission has

recognized, nincum~nt LEes have little incentive to facilitate the

ability of new ent~ants • • • to compete against them and, thus,. ,
./

have little incentiyeto provision unbundled elements in a manner

that would provide efficient competitors with a meaningful

opportunity to compete. ,,10 Indeed, to the contrary, .. incumbent LECs

have the incentive and the ability to engage in many kinds of

discrimination. ,,21 T~e' incumbent LECs therefore have every

incentive to "construe" their existing contractual arrangements to

preclUde providing nondiscriminatory access to their competitors,

and to craft future such agreements to do so expressly. That is
i

why the,only rule that can protect the Act's and the Commission's

pro-competitive objectives is one that focuses on eliminating those

perverse incentives -- by making clear that the responsibility'for

obtaining agreements with vendors that will permit

nondiscriminatory access rests with the incumbent LEC, and cannot

be shifted to CLECS.

20

21

First Report and Qrder, ! 307.
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xx. E'oa ALL OP THE SAXE REASONS,. ANY STATE-IMPOSED IlEQUXREHENT
THAT A NEW EN'1'RAH'1' SEPARATELY OB'1'AXH X'1'8 OWN LXCENSES BEFORE
OBTAXHZNG ACCESS IS A BARRIER '1'0 ENTRY AND IS THUS PREEMPTED
mmD SICTIOlf 253.

Section 253 expressly provides that "[n] 0 State or local

statute or requlation or other State or local legal requirement,

~ prohibit or have the effect of prohibiting the ability of any

entity to provide any interstate or intrastate telecommunications

service:~ 47 U.S.C. S 253(a) (emphasis added). The Commission is

explicitly authorized to "preempt the enforcement of [any] such

statute, requlation, or legal requirement." 47 U.S.C. S 253(d).

Any requirement whose effect would be to delay entry and

to increase the costs of obtaining access in a manner that

discriminates against new entrants and in favor of incumbents

creates a barrier to entry. Because these are the clear effects of

obligating CLECs separately to negotiate their own. individual

licenses with each of the incumbents' vendors, ~ supra pp. 13-16,

the Commission should preempt any state arbitration order or

approved SGAT which imposes that legal requirement.

The costs of obtaining licenses that enable an ILEC to

provide nondiscriminatory access are simply one of the costs that

must be incurred to enable the ILECs' network to function in a

mUlti-carrier environment. The proper treatment of such expenses

is to ensure that the share of such costs borne by each carrier

does not affect siqnificantly any carrier's ability to compete with

other carriers, and the only way to assure that result is to

require that such costs be borne equally by all carriers, including

the incumbent. Here, the only resolution that achieves that result
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is one which imposes on the incumbent th~ obligation to negotiate

all licenses, including any necessary renegotiations, so as to

permit it to comply with its access obligations, and then spreading

the fees and other costs of such licenses among all carriers,

including the incumbent, on a proportionate basis. By contrast,

imposing the costs and burdens exclusively on new entrants would

serve as ~ powerful and unlawful impediment to competitive entry.

xxx. ALTHOUGH THB COMKXSSXON NEED HOT RESOLVE THE XSSUB, HOST IF
HOT ALL O~ THB LECS' XNTBLLECTtJAL PROPBRTY CONCERNS ARB LIltELY
FABRICATIONS.

As discussed above, there is no need for the Commission
/

or any CLEC to assess with certainty the ultimate validity or scope

of the incumbent LECs' purported intellectual property concerns in

order to determine what the. incumbent LECs' obligations are in any

situation in which such claims might validly arise. Nevertheless,

there is every reason to suspect that the'claims that intellectual
I

property rights of third party vendors would be violated if these

LECs were to comply with their duty to provide nondiscriminatory

access to unbundled network elements are either complete

fabrications or, at a minimum, SUbstantially overblown.

The basis for this skepticism is twofold. First, the

substantive doctrines of patent and copyright law make it unlikely

that the LECs' vendors could assert valid claims against CLECs who

obtain access to network elements. Second, LECs have for many

years provided customers with access to virtually all of the

network elements -- on a stand-alone basis and with no less

"control" than would be exercised by a CLEC Obtaining access under

S 251(C) (3) -- without once claiming that prOViding such access to
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their customers violated any of their vendors' intellectual

property rights~ This fact sUbstantially undermines their claim

that they cannot now provide the same degree of access to their

competitors. Together, these considerations strongly confirm that

the intellectual property claims now raised by some incumbents are

a tactical move designed to delay, and possibly obstruct

altogether, the ability of competitors to enter the market through
"

the purchase of unbundled network elements.

A. These Xntellectual Property Claims Are Likely To Be
Meritless As A Matter Of Law.

I~ is a well-settled principle of patent law that "(t)he

patent owner's rights with respect to the product end with its

sale, United states v. Univis Lens Co., 316 U.S. 241, 252 (1942),

and a purchaser of such a product may use or resell the product

free of the patent, isL. at 250." Intel Corp. v. ULSI System

Technol?gy, 995 F.2d 1566,1568 (Fed. cir. 1993) (emphasis added).

"Such further use and sale of a patented product is beyond the

reach of the patent statutes under Univis Lens." Harmon, Patents

and the Federal Circuit, § 6.2(c) at 210 (3d edition, 1994). Thus,

when a LEC purchases a patented product from one of its vendors,

that purchase will, absent unusual circumstances, exhaust the

vendor's patent rights in the product, and the LEC may use or

resell that product as it wishes. If the patent exhaustion

doctrine would permit the LECs to resell outright any patented

piece ot equipment it had purchased from one of its vendors, the

LEC may a fortiori allow its competitors access to such equipment

free of any fear of prosecution by the patent holder.

-19-
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doctrine should dispose of virtually all of the LECs' patent

concerns.

The scope of the protections afforded software by the

copyright laws similarly makes it unlikely that third party vendors

would be able to raise meritorious claims in the event that aLEC

provided access to network elements, such as switches, that had

embedded .....-within them protected software. The copyright laws

prohibit the copying, distribution, pUblication, or preparation of

derivative works based on, a copyrighted product. 17 U.S.C. S 106.

Because a CLEC would not generally engage in copying or

distribution when it provided service through unbundled elements,

it seems highly unlikely that the copyright laws would place any

obstacle before a LECs' compliance with i.ts duties to provide

access to its network on an unbundled basis.

In ~hort, the patent exhaustion doctrine, as well as the

limited i scope of the copyright laws, together make it quite

unlikely that any of the LECs' equipment vendors would possess any

intellectual property rights that would survive the sale of their

equipment and that would limit access to such equipment, including

any embedded software, by a LECs' competitors.

B. The LEC.' Conduct in Connection with other Offerings
provid.. Par~icular Grounds for Skepticism About their
XJl~.11.ctual Property Claims.

As noted above (.J.U supra p. 7), the incumbent LECs'

appeal on this issue in the Eighth Circuit was premised on the

false statement that access to networks elements would give a CLEC

physical control over the element. But see First Report and Order,

!! 258 (expressly stating that the incumbent LEC retains ."physical

-20-
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control" of the element). In fact, the Commission's detailed

description of the nature of the purchasing process makes clear

that no form of physical control is contemplated, and that any

claimed threat to intellectual property is likely highly contrived:

A competing provider will purchase and obtain the local
switching element the same way it obtains an unbundled
local loop, that is, by ordering, via electronic
interfaces, the local switching element and particular
vertical switching features. The incumbent LEC will

"'receive the order and activate (or deactivate) the
particular features on the customer line designated by
the competing provider. Consequently, the incumbent LEC
is not required to relinquish control over operations of
the switch.

First Report and Order, ! 41S. n

Moreover, numerous LECs, including those that now raise

these intellectual property claims, have for years similarly

'provided interexchange carriers and independent LECs with dedicated

facilities and unbundled access to network capabilities that

provide the same degree of control as access to network elements,

without raising any claim that such provision violated any party's

intellectual property rights. Nor, to AT&T's knOWledge, 'did any

vendor raise objections in relation to the provision of those

facilities and their functionalities.

Specifically, although the existence of a federal duty to

provide access to competing carriers for the provision of local

exchange services is new, the LECs' provision of access to elements

n b.!l A.1Ii.2 ..iJL., ! 258 (carriers seeking shared facilities "are
essentially purchasing access to a functionality of the incumbent's
facilities on a minute-by-minute basis"); ~, , 412 (It [a)
requesting carrier will deploy individual vertical features on its
customers' lines by designating, via an electronic ordering
interface, which features the incumbent LEC is to activate for
particular customer lines"); ~, , 414 (same). .
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of their network, on a stand-alone basis. and with the same extent

of control and manipulation that new entrants will enjoy under the

1996 Act, is not. Even prior to the passage of the Act, and in

some cases in anticipation of the Act's future duties, LECs

provided, or had a~?ounced plans to provide, access to less robust

versions of virtually all of the elements required to be provided
.'

under the First Report and Order. In particular, although such
"..

access did not compJ.y with the nondiscrimination, pricing, and

other requirements of the 1996 Act, LECs had provided or committed

to provide access to the functionalities of each of the following

facilities /of their n~.twork, with the same degree of control as

CLECs would obtain under section 251: (1) loops; (2) switching; (3)

databases; (4) signalling; (5) dedicated transport facilities; (6)

digital cross-connection; and (7) Service Management Systems (SMS)

and service iCreation Environments (SCE) for purposes of AIN

development. Although the ILECs are now likely to claim that these

prior instances were "services" rather than "elements," the fact is

that in each instance carriers obtained the functionalities of a

discrete and identifiable facility or equipment.

(1) Loops. Even before passage of the Act, a number of

LECs had provided unbundled loops pursuant to state orders. See

Interconnection Order, ! 379. For instance, in Illinois Ameritech

had offered (and CLECs had purchased) both analoq and diqital

loops, defined by Ameritech as "a transmission path between the

network interface (HI) located at the customer's premises and the

vertical side of the main distribution frame." Ameritech Tariff

Ill. C.C. NO.5, S 26.1.2.A (issued May 22,1995). This definition
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is sUbstantially identical to the unbundled loop described in the

First Report and Order (! 380). Similarly, NYNEX has sold

unbundled "links" to CLECs since at least the early 1990s. See

NYNEX Tariff (NY) PSC No. 900, 5 26 (issued June 5, 1992). In both

instances, while the ILECs' provision of access was less robust

than is now required by the Commission's rules, CLECs obtained the

same deqree of control as contemplated by the Commission's
,/

implementing requlations.

(2) Switching. Both NYNEX and Ameritech have provided

switching "ports" to competitors on an unbundled basis under state

tariffs even before passage of the 1996 Act. Although those

"ports" did not include all of the vertical features that are part

of the unbundled switch (and were priced well above cost),

purchasers of the "ports" also obtained the capability of adding

vertical features for additional charges. Thus, by purChasing the
I

"port" as well as any additional vertical features the LECs had
I

separately priced, CLECs could (and did) obtain all of the

technical functionalities of, and the same apparent degree of

control (inclUding remote manipulation) over, the unbundled switch.

See, ~, Ameritech Tariff Ill. C.C. No.5, S 26.1.2.B. (issued

May 22, 1995); NYNEX Tariff (NY) PSC No. 900, 5 25 (issued June 5,

1992).

Neither NYNEX nor Ameritech (nor, to AT&T's knowledge,

any of their vendors) ever raised any intellectual property

concerns with providing access to those switching capabilities.

Indeed, in a letter accompanying one of its tariff filings,

Ameritech informed the Illinois Commerce Commission that "Nortel
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